










(a) a place of management ;
(b) a branch ;
(c) an office ;
(d) a factory ;
(e) a workshop ; and
(f) a mine, quarry or any other place of extraction of natural resources.

(3) A building site or construction or installation project constitutes a
permanent establishment only if it lasts more than twelve months.

(4) Notwithstanding the preceding provisions of this Article, the term
"permanent establishment" shall be deemed not to include :

(a) the use of facilities solely for the purpose of storage, display or
delivery of goods or merchandise belonging to the enterprise ;
(b) the maintenance of a stock of goods or merchandise belonging to
the enterprise solely for the purpose of storage, display or delivery ;
(c) the maintenance of a stock of goods or merchandise belonging to
the enterprise solely for the purpose of processing by another
enterprise ;
(d) the maintenance of a fixed place of business solely for the purpose
of purchasing goods or merchandise, or of collecting information,
for the enterprise ;
(e) the maintenance of a fixed place of business solely for the purpose
of carrying on, for the enterprise, any other activity of a preparatory
or auxiliary character ;
(f) the maintenance of a fixed place of business solely for any
combination of activities mentioned in sub-paragraphs (a) to (e) of
this paragraph, provided that the overall activity of the fixed place
of business resulting from this combination is of a preparatory or
auxiliary character.

(5) Notwithstanding the provisions of paragraphs (1) and (2) of this
Article, where a person - other than an agent of an independent status to
whom paragraph (6) of this Article applies - is acting on behalf of an
enterprise and has, and habitually exercises, in a Contracting State an
authority to conclude contracts on behalf of the enterprise, that enterprise
shall be deemed to have a permanent establishment in that State in respect of
any activities which that person undertakes for the enterprise, unless the
activities of such person are limited to those mentioned in paragraph (4) of
this Article which, if exercised through a fixed place of business, would not
make this fixed place of business a permanent establishment under the
provisions of that paragraph.

(6) An enterprise shall not be deemed to have a permanent
establishment in a Contracting State merely because it carries on business in
that State through a broker, general commission agent or any other agent of



an independent status, provided that such persons are acting in the ordinary
course of their business.

(7) The fact that a company which is a resident of a Contracting State
controls or is controlled by a company which is a resident of the other
Contracting State, or which carries on business in that other State (whether
through a permanent establishment or otherwise), shall not of itself
constitute either company a permanent establishment of the other.

7. Important information regarding offshore companies (those

with no DTA relationships)

International tax laws in almost all countries differentiate between DTA and non-DTA
relationships. A Double Taxation Agreement (DTA), correctly described as an agreement on the

prevention of double taxation, is an internationally recognized agreement between two countries

that regulates to what extent taxation laws affect the parties to the agreement with regard to income

earned within their territories. The DTA is designed to prevent the double-taxation of natural persons

and legal entities who earn income in both countries. A DTA also describes the conditions for setting

up a permanent establishment in the home country and/or the foreign country.

Excerpt of Article 5 of a DTA:

ARTICLE 5
PERMANENT ESTABLISHMENT

(1) For the purposes of this Convention, the term "permanent establishment" means a fixed place of
business through which the business of an enterprise is wholly or partly carried on.

(2) The term "permanent establishment" includes especially :
(a) a place of management ;
(b) a branch ;
(c) an office ;
(d) a factory ;
(e) a workshop ; and
(f) a mine, quarry or any other place of extraction of natural resources.
(g) A building site or construction or installation project constitutes a permanent establishment only if it
lasts more than twelve months.

(3) THE TERM "PERMANENT ESTABLISHMENT" SHALL BE DEEMED NOT TO INCLUDE:

(a) the use of facilities solely for the purpose of storage, display or delivery of goods or merchandise
belonging to the enterprise ;
(b) the maintenance of a stock of goods or merchandise belonging to the enterprise solely for the
purpose of storage, display or delivery ;
(c) the maintenance of a stock of goods or merchandise belonging to the enterprise solely for the
purpose of processing by another enterprise ;
(d) the maintenance of a fixed place of business solely for the purpose of purchasing goods or
merchandise, or of collecting information, for the enterprise ;
(e) the maintenance of a fixed place of business solely for the purpose of carrying on, for the
enterprise, any other activity of a preparatory or auxiliary character ;
(f) the maintenance of a fixed place of business solely for any combination of activities mentioned in
sub-paragraphs (a) to (e) of this paragraph, provided that the overall activity of the fixed place of
business resulting from this combination is of a preparatory or auxiliary character.













Solution option: Formation of a foreign company within the EU – Cyprus is selected. As
the client is unwilling to transfer his own main place of residence to the foreign country,
he chooses the option of appointing a nominee or permanent director in Cyprus.
Additionally, a Head Office is established in Cyprus with a deliverable mailing address,
telephone and fax. A purely representative office is set up in France in which only
advisory activities take place as per the DTA, Article 5. The company’s clients then sign
agreements with the Cypriot limited company, i.e., the company's permanent
establishment in Cyprus, and receive only advisory services in France. The client acts as
50% shareholder in the Cypriot Ltd, the other 50% is held by an offshore company in the
Seychelles set up by the client for this purpose. Tax implications: Global taxation of the
company takes place in Cyprus at an income tax rate of 10%. Any dividends distributed
to clients are subject to income taxes in France. Otherwise, the client receives a fee from
its Cyprus-based limited company, as its representative in France. This (naturally low)
fee is taxed in France accordingly. As no Cypriot national is a shareholder in the Cypriot
Ltd, Cyprus’s 15% defense tax does not apply, and the company’s total tax remains at
10%. Investments (e.g., real estate purchases in Spain) are not conducted by the client
but by the Cypriot Ltd.

8.2 The client is involved in production activities

The client conducts business in the home country (e.g., France) constituting a permanent
establishment per the DTA, Article 5, e.g., production activities or a retail business. He is
unsatisfied with his total tax liability. The permanent establishment is to remain in the
home country, i.e., France in this example.

Solution option 1:

First, the permanent establishment in the client’s home country, i.e., France in this case,
is taxed. The client forms a foreign holding company within the EU (e.g., in Cyprus,
Switzerland or Denmark) that holds 100% of the shares of the permanent establishment
in the home country.

In accordance with the EU Parent-Subsidiary Directive, home country dividends (in this
case France) are received by the foreign holding company tax-free, with France (for
example) having no tax withholding rights over these dividends.

Solution option 2, separately or in combination with the solution option 1:

The client forms a foreign company within the EU in a country that maintains a DTA with
France. The foreign company invoices the French company, thereby reducing profits
before taxes in France.

8.3. The client conducts production activities and would like to relocate the

business completely or partially to a foreign country

A foreign company is formed in a country with a favorable tax rate and low wage and
production costs. A production facility is then set up in the foreign country, as well as a
commercially established business operation, and an employee, who relocates to the
foreign country, is appointed as General Manager of the foreign company. In the client’s
home country, e.g., France, a permanent establishment or a solely representative office
is maintained. The home-country permanent establishment (for example, in France)
holds shares in the foreign permanent establishment. If the foreign permanent
establishment is in the EU, tax-free flow of dividends into France may take place. If the



foreign company is outside the EU but in a DTA country, tax-free flow of foreign
dividends into France may take place with a 5-10% tax deduction withheld in the foreign
country.

8.4. The client conducts import/export operations

The client forms a foreign company in a country that maintains a Double Taxation
Agreement with the home country. The foreign company will purchase goods in another
foreign country, e.g., in China, in the future. The “delivery location” of the goods is
designated as the warehouse of the foreign company located in the client's home
country. Per Article 5 of the DTA, a warehouse does not constitute a permanent
establishment. Customers (buyers) order goods from the foreign company; "advisory/call
centers" may be set up intermittently that do not constitute a permanent establishment,
as long as only advisory services are provided.

How can I retrieve money from my foreign company without
relocating my main place of residence to the company's country of
residence?

First, you must consider to what extent the flow of funds to the natural person located outside the
foreign company's country of residence is avoidable and/or at all advisable. The foreign company, as a
legal entity, can naturally conduct investments and/or establish assets internationally . Additionally, the
foreign company’s representative office can ascribe expenses relating to foreign permanent
establishments to the foreign company, such as office costs, telecommunication services, vehicles,
business meals, business trips, etc. The money is therefore considered “utilized” and not “spent”. If the
flow of funds outside the country (i.e., the client's country of residence) is nevertheless required, the
following strategies can be helpful:

-The client/founder of the foreign company withdraws cash in the home country using the foreign
company's credit card: This is recorded as a “Foreign company bank to foreign company cash
account" transaction. Therefore, no cash flow to a natural person takes place. In the case of hidden
profit distribution (Amount X is no longer in the cash account, no deductible expenses/invoices
available), most countries will tax the hidden profit distribution at a rate between 10-25%. This type of
tax can be significantly lower than income taxes that apply in the case of a direct flow of funds to a
client/founder.

-At the time of the desired profit distribution (e.g., dividend payout), the client relocates his main place
of residence to a low tax country and assumes the role of shareholder of the company. If the client
wishes to return to the home country, the country of refuge must maintain a double taxation agreement
with the home country. After relocating his main place of residence to the foreign country (51% of the
year, domicile in own name), the dividends are paid out and taxed in the low tax country.

-The client/founder receives a loan from the foreign company.

-The client forms a capital investment company in the home country, which holds shares in the foreign
company. If both companies are resident in the EU, tax-free receipt of foreign dividends by the home-
country company are allowed. DTA only: Tax-free receipt of foreign dividends by the home-country
company, with a 5-10% withholding tax deduction.

-The Money Laundering act goes into effect in most countries as of EUR 10,000 or 15,000. Therefore,
if the client receives money in the country where the foreign company is based and imports funds
below this limit into the home country, the financial authorities of the home country are not notified.



These are only some examples of structural options. In general, please be advised that any funds
attributable to the taxable entity as income are taxable in the country where the taxable entity
maintains ordinary residence. If these funds/income are not declared to the home country’s financial
authorities as income, this constitutes criminal tax evasion.
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